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Agreement
Date

Parties

First party

Name

ACN

Contact

Telephone

Second party

Name

ACN

Contact

Telephone

North Sydney Council (Councit)

32 353 260 317

General Manager

02 9936 8100

CN Land Pty Limited (Developer)

630 395 961

Leigh Manser

0438 741 077

Background
A. The Developer owns the Land.

B. The Developer proposes to carry out the Development which will include a high density
residentialdevelopment, retail premises, associated landscaping and basement
parking.

C. To facilitate the Development, the Developer has lodged a Planning Proposal seeking
an amendment to LEP 2013 as follows:

a. amending the Land Zoning Map by rezoning the site from 84 Mixed Use to R4
High Density Residential;

b. amending the Height of Buildings Map to allow a maximum part building height
limit of 14.5m and a maximum part building height limit of 21m;

c. amending the Floor Space Ratio Map to allow a maximum FSR for the Land of
1.85:1;

d. amending the Non-Residential Floor Space Ratio Map by deleting the minimum
non-residential FSR of 0.5:1;

e. amend Schedule 1- Additional permitted uses of LEP 2013 to permit the use of
retail premises on the Land with development consent; and

f. include a site-specific provision under Part 6 Division 3 of LEP 2013 to allow
minor exceedances to the Height of Building control to facilitate a roof/lift
overrun.

D. The Planning Proposal is supported by a draft site specific DCP to help guide future
detailed design and assessment of the Development.
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E. The Developer has made an offer to enter into this agreement in connection with the
Planning Proposal and Development to provide the following public benefits at the
Developer's cost:

a. provision of the Monetary Contribution; and

b. Dedication of Land to Council including embellishment works.

F. Council has accepted the offer to enter into this agreement. The parties wish to
formalise that offer by entering into this agreement in accordance with section 7.4 of the
Act.

Operative part

1 Definitions

ln this agreement, unless the context indicates a contrary intention:

Act means the Environmental Planning andAssessment Act 7929 (NSW);

Address means a party's address set out in the Notices clause of this agreement;

Approval means any certificate, licence, consent, permit, approval or other requirement
of any Authority having jurisdiction in connection with the activities contemplated by this
agreement;

Authority means any government, semi-governmental, statutory, administrative, fiscal
or judicial body, department, commission, authority, tribunal, public or other person;

Bank Guarantee means an irrevocable and unconditional undertaking that is not limited
in time and does not expire by one of the following trading banks:

(a) Australia and New Zealand Banking Group Limited,

(b) Commonwealth Bank of Australia,

(c) Macquarie Bank,

(d) NationalAustraliaBank,

(e) St George Bank Limited,

(f) Westpac Banking Corporation, or

(g) Other financial institution approved by the Council,

to pay an amount or amounts of money to the Council on demand and containing terms
and conditions reasonably acceptable to the Council;

Bond means an insurance bond provided by an insurer licensed by the Australian
Prudential Regulatory Authority (APRA) to operate in Australia or has an investment
grade rating from an industry recognised rating agency such as Moody's, standard &
Poors or Bests;

Business Day means a day on which banks are open for general banking business in
Sydney, excluding Saturdays and Sundays;

Certificate of Practical Completion means the written certificate confirming the
Works, or part of the Works, have been completed in accordance with the requirements
of this agreement (including the Construction Terms), issued under clause 8.1(b) of the
Construction Terms;
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claim means any claim, loss, liability, damage, proceeding, order, judgment or expense
arising out of the operation of this agreement;

Construction Certificate means a construction certificate as defined under section 6.4
of the Act;

Construction Terms means the terms set out in Schedule 2;

Contributions means the monetary contributions, dedication of land and works to be
delivered by the Developer in accordance with this agreement;

CPI means the All Groups Consumer Price lndex applicable to Sydney published by the
Australian Bureau of Statistics;

Damages means all liabilities, losses, damages, costs and expenses, including legal
fees and disbursements and costs of investigation, litigation, setflement, judgment,
interest and penalties;

DCP means the site-specific Development Control Plan sought by the Developer and
more particularly described in Schedule 4;

Dealing, in relation to the Land, means, without limitation, selling, transferring,
assigning, mortgaging, charging, encumbering or otherwise dealing with the Land;

Dedication Land means that part of the Land to be dedicated to Council in accordance
with this agreement, being 129 sqm of land adjacent to Alexander Lane and 245 sqm of
land adjacent to Hayberry Lane as shown on the plan at Annexure A;

Development means the future development of the Land consisting of high density
residentialdevelopment, retail premises, associated landscaping and basement parking
as anticipated by the Planning Proposal;

Development Application has the same meaning as in the Act;

Development Consent has the same meaning as in the Act;

Floor Space Ratio Map means the Floor Space Ratio Map in the LEp 2013;

FSR means floor spaced ratio as defined in the LEp 2013;

GFA means gross floor area as defined in the LEP 2013;

GST has the same meaning as in the GST Law;

GST Law has the meaning given to that term in A New Tax system (Goods and
Servrces Tax) Act 7999 (Cth) and any other Act or regulation relating to the imposition
of or administration of the GST;

Height of Buildings Map means the Height of Buitdings Map in the LEp 2013;

Insolvent means the occurrence of any of the following:

(a) aParty is liquidated, whether compulsorily or voluntarily (other than for the
purpose of amalgamation or reconstruction whilst solvent);

(b) a Party becomes unable to pay its debts as they fall due;

(c) aParly enters into any arrangement with creditors;

(d) a Party becomes subject to external administration within the meaning of Chapter
5 of the Corporations Act 2001 (Cth), including having a receiver or administrator
appointed over all or any part of its assets; or
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(e) anything analogous (such as analogous bankruptcy processes) or having a
substantially similar effect to the events specified in clauses (a) to (b) above
occurs in relation to a Party, including the court appointment of a receiver.

lnstrument Change means an amendment to LEP 2013 in response to the Planning
Proposal;

Land means Lot 33 Section 3 DP 1720, Lol32 Section 3 DP 1720, LoIXDP 407774,

Lot Y DP 407774, Lot A DP 377050, Lot 26 Section 3 DP 1720, and Lot 25 Section 3

DP 1720 known as 27-57 Falcon Street, Crows Nest;

Law means:

(a) any law applicable including legislation, ordinances, regulations, by-laws and
other subordinate legislation;

(b) any Approval, including any condition or requirement under it; and

(c) any fees and charges payable in connection with the things referred to in
paragraphs (a) and (b);

LEP 2013 means lhe North Sydney LocalEnvironmental Plan 2013;

Monetary Contribution means $800,000 payable by the Developer under clause 6.1

of this agreement;

Non-residential Floor Space Ratio Map means the Non-Residential Floor Space Ratio

Map in the LEP 2013;

Occupation Gertificate means an occupation certificate as defined under section 6.4 of
the Act, and includes a partial Occupation Certificate;

Permitted Encumbrances means easements in favour of utility service providers or
required by any Authority or as otherwise agreed in writing by Council;

Planning Proposal means Planning Proposal 6/19 seeking to amend LEP 2013 by
amending:

(a) the Land Zoning Map to rezone the Land to R4 High Density Residential;

(b) the Height of Buildings Map to allow a maximum building height limit of 14.5m on
part of the Land and a maximum building height limit of 21m on part of the Land;

(c) the Floor Space Ratio Map to allow a maximum FSR for the Land of 1.85:1;

(d) the Non-Residential Floor Space Ratio Map by deleting the minimum non-
residential FSR of 0.5:1 for the Land;

(e) Schedule 1 Additional permitted uses of LEP 2013 to permit the use of retail
premises on the Land with development consent; and

(f) Part 6 Division 3 of LEP 2013 by including a site-specific provision to allow minor
exceedances to the Height of Building control applying to the Land to facilitate a
roof/lift overrun.

Register means the Torrens title register maintained under the Real Property Act 1900
(NSW);

Regulation means lhe Environmental Planning and Assessment Regulation 2000;

Security means a Bank Guarantee or Bond:
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(a) until the part payment of the Monetary Contribution is paid under clause
6.1(bxi), in the amount of $1,130,000.00; and

(b) thereafter, in the amount of $730,000.00; and

Works means the works required to embellish the Dedication Land, including but not

limited to design, survey, planning, obtaining approvals, engineering and construction
generally in accordance with the scope of works set out in Schedule I and the concept
plan at Annexure A.

lnterpretation

ln this agreement, unless the context indicates a contrary intention:

(a) (documents) a reference to this agreement or another document includes any
document which varies, supplements, replaces, assigns or novates this
agreement or that other document;

(b) (references) a reference to a party, clause, paragraph, schedule or annexure is a
reference to a party, clause, paragraph, schedule or annexure to or of this
agreement;

(c) (headings) clause headings and the table of contents are inserted for
convenience only and do not affect interpretation of this agreement;

(d) (person) a reference to a person includes a natural person, corporation, statutory
corporation, partnership, the Crown and any other organisation or legal entity and

their personal representatives, successors, substitutes (including persons taking
by novation) and permitted assigns;

(e) (party) a reference to a party to a document includes that party's personal

representatives, executors, administrators, successors, substitutes (including
persons taking by novation) and permitted assigns;

(f) (president, CEO or managing director) the president, CEO or managing
director of a body or Authority means any person acting in that capacity;

(g) (requirements) a requirement to do any thing includes a requirement to cause
that thing to be done, and a requirement not to do any thing includes a

requirement to prevent that thing being done;

(h) (including) including and includes are not words of limitation, and a list of
examples is not limited to those items or to items of a similar kind;

(i) (corresponding meanings) a word that is derived from a defined word has a
corresponding meaning;

0) (singular) the singular includes the plural and vice-versa;

(k) (gender) words importing one gender include all other genders;

(l) (parts) a reference to one or more things includes each part and all parts of that
thing or group of things but nothing in this clause implies that part performance of
an obligation constitutes performance of that obligation;

(m) (rules of construction) neither this agreement nor any part of it is to be

construed against a party on the basis that the party or its lawyers were
responsible for its drafting;

NLS\NLS\75827443\2 Page B of 46

Version: 1, Version Date: 17/08/2021
Document Set ID: 8608588



Sparke Helmore Lawyers

(n) (legislation) a reference to any legislation or provision of legislation includes all

amendments, consolidations or replacements and all regulations or instruments
issued under it;

(o) (time and date) a reference to a time or date in connection with the performance

of an obligation by a party is a reference to the time and date in City or State,
Australia, even if the obligation is to be performed elsewhere;

(p) fioint and several) an agreement, representation, covenant, right or obligation:

(i) in favour of two or more persons is for the benefit of them jointly and

severally; and

(ii) on the part of two or more persons binds them jointly and severally;

(q) (writing) a reference to a notice, consent, request, approval or other
communication under this agreement or an agreement between the parties

means a written notice, request, consent, approval or agreement;

(r) (replacement bodies) a reference to a body (including an institute, association
or Authority) which ceases to exist or whose powers or functions are transferred
to another body is a reference to the body which replaces it or which substantially
succeeds to its power or functions;

(s) (Australian currency) a reference to dollars or $ is to Australian currency;

(t) (month) a reference to a month is a reference to a calendar month; and

(u) (year) a reference to a year is a reference to twelve consecutive calendar
months.

Planning Agreement under the Act

(a) The parties agree that this agreement is a planning agreement within the
meaning of section 7.4 of the Act.

(b) Schedule 3 of this agreement summarises the requirements for planning

agreements under s 7.4 of the Act and the way this agreement addresses those
requirements.

Application of this agreement

This agreement applies to:

(a) the lnstrument Change,

(b) the Development, and

(c) the Land.

Operation of this agreement

(a) This agreement commences on and from the date it is executed by all parties.

(b) For the avoidance of doubt, the obligations to deliver contributions under clause 6

of this agreement do not take effect until the lnstrument Change is made and the
DCP (generally in accordance with the draft document at Schedule 4) is adopted.

aJ

4

5
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Contributions to be made under tlris agreement

Monetary Contribution

(a) The Developer will pay to Council the Monetary Contribution in accordance with
this clause 6.1.

(b) The Monetary Contribution must be paid to Council as follows:

(i) prior to the issue of a Construction Certificate for any above-ground works
forming part of the Development, the Developer must pay to Council 50%

of the Monetary Contribution increased but not decreased in accordance
with movements in the CPI from the date of this agreement to the date of
payment; and

(ii) prior to the issue of the first Occupation Certificate for the Development,
the Developer must pay to Council the remaining 50% of the Monetary
Contribution increased but not decreased in accordance with movements
in the CPI from the date of this agreement to the date of payment.

(c) The Monetary Contribution must be paid by way of bank cheque in favour of
Council or by deposit by means of electronic funds transfer into an account
specified by Council.

(d) The Monetary Contribution will be taken to have been made when the Council
notifies the Developers in writing as soon as reasonably practicable that the bank
cheque has been received and cleared funds or electronic funds have been
deposited in the Council's bank account.

(e) The parties agree and acknowledge that the Monetary Contribution will be used
by the Council as it sees fit to:

(i) acquire land for the improvement of Hume Street Park, as required;

(ii) carry out the embellishment of Hume Street park; and

(iii) care for and maintain Hume Street Park.

(f) ln the event the Council determines not to acquire the land for the purposes of
establishing the Hume Street Park, the Council agrees that the contributions
made under this agreement will be applied towards the embellishment and
maintenance of other land for the purposes of public open space and recreation
within the North Sydney Local Government Area.

(g) For the avoidance of doubt, nothing in this agreement requires the Council to:

(i) spend the Monetary Contribution made under this agreement by a
particular date; or

(ii) refund to the Developer any contribution made under this agreement.

Works

(a) Prior to the dedication of the Dedication Land in accordance with clause 6.3, the
Developer must carry out the Works, in accordance with the Construction Terms.

(b) The Works or any part of the Works required under this agreement will be taken
to have been completed for the purposes of this agreement when a Certificate of
Practical Completion has been issued for those Works.
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(c) The Works required under this agreement will be taken to have been delivered to

Council when the land on which those Works are located is dedicated to Council.

Dedication of Land

(a) The Dedication Land must be dedicated or transferred to Council prior to the

issue of an Occupation Certificate for the Development or any part of the
Development.

(b) The dedication of the Dedication Land is made for the purposes of this agreement
when:

(i) a deposited plan is registered in the register of plans held with the
Registrar-General that dedicates the Dedication Land as public road under
the Roads Act1993 (NSW) and Council must, provided a subdivision

certificate has been issued, without delay do all things reasonably

necessary including signing documents and providing all such consents to

allow for the plan to be registered; or

(ii) the Council is given:

(A) an instrument in registrable form under the Real Property Act 1900

(NSW) duly executed by the Developer as transferor that is effective
to transfer the title to the Dedication Land to the Council when

executed by the Council as transferee and registered;

(B) the written consent to the registration of the transfer of any person

whose consent is required to that registration; and

(C) a written undertaking from any person holding the certificate of title
to the production of the certificate of title or the CoRD Holder

consent eForm lodged through PEXA (as applicable) for the
purposes of registration of the transfer.

(c) The Developer is to ensure that the Dedication Land is dedicated or transferred to

the Council under this agreement, at no cost to Council, is free of all

encumbrances and affectations (including any charge or liability for rates, taxes
and charges) except for the Permitted Encumbrances.

(d) lf, having used all reasonable endeavours, the Developer cannot ensure that land

to be dedicated to the Council under this agreement is free from all

encumbrances and affectations except for the Permitted Encumbrances, the
Developer may request that Council agree to accept the land subject to those
encumbrances and affectations, but the Council may withhold its agreement in its
absolute discretion.

(e) The parties agree and acknowledge that the Works and dedication of the
Dedication Land serve the public purpose of upgrading and improving pedestrian

access and amenity in the vicinity of the Development.

Application of s 7.11,s7.12ands7.24 of theAct
(a) This agreement does not exclude the application of section 7.11 of the Act to the

Development.

(b) This agreement does not exclude the application of section 7.12 of the Act to the

Development.

7
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(c) This agreement does not exclude the application of section 7 .24 of the Act to the
Development.

(d) The benefits under this agreement are not to be taken into consideration in

determining a development contribution under section 7.11 of the Act.

Registration of this agreement

Developer lnterest

The Developer represents and warrants to the Council that on the date of this
agreement it is the registered proprietor of the Land.

Registration of this agreement

(a) The Developer agrees to procure the registration of this agreement under the
Real Property Act 1900 (NSW) in the relevant folios of the Register of the Land in

accordance with section 7.6 of the Act.

(b) The Developer at its own expense will, promptly after the execution of this
agreement, take all practical steps, and otherwise do anything that the Council
reasonably requires to procure:

(i) The consent of each person who:

(A) has an estate or interest in the Land registered under the Real
Property Act 1900 (NSW); or

(B) is seized or possessed of an estate or interest in the Land,

(ii) An acceptance of the terms of this agreement and an acknowledgement in

writing from any existing mortgagee in relation to the Land that the

mortgagee will adhere to the provisions of this agreement if it takes
possession of the Land as mortgagee in possession,

(iii) The execution of any documents; and

(iv) The production of the relevant duplicate certificates of title or the CoRD
Holder consent eForm lodged through PEXA (as applicable),

to enable the registration of this agreement in accordance with this clause 8.2.

(c) The Developer, at its own expense, will take all practical steps, and otherwise do
anything that the Council reasonably requires:

(i) to procure the lodgement of this agreement with the Registrar-General as
soon as reasonably practicable after the execution of this agreement, but in
any event, no later than 10 Business Days after that date; and

(ii) to procure the registration of this agreement by the Registrar-General in

the relevant folios of the Register for the Land as soon as reasonably
practicable after this agreement is lodged for registration.

(d) The Council must promptly comply with any requisitions that may be raised with
regard to the registration of this agreement that are properly for the Council to

satisfy.

Removalfrom Register

The Council will provide a release and discharge of this agreement so that it may be

removed from the folios of the Register for the Land (or any part of it) provided the

8

8.1

8.2

8.3
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Council is satisfied, acting reasonably, that the Developer has duly fulfilled its
obligations under this agreement, and is not otherwise in default of any of the
obligations under this agreement.

Caveat

(a) The Developer acknowledges and agrees that:

(i) when this agreement is executed, the Council is deemed to have acquired
and the Developer is deemed to have granted, an equitable estate and
interest in the Land for the purposes of section 74F(1) of the Rea/ Property
Act 1900 (NSW)and consequently the Councilwill have a sufficient
interest in the Land in respect of which to lodge a caveat over the Land

notifying that interest;

(ii) it will not object to the Council lodging a caveat in the relevant folios of the

Register for the Land nor will it seek to remove any caveat lodged by the

Council provided the caveat does not prevent registration of any dealing or
plan other than a transfer.

(b) The Council must, at Developer's cost, register a withdrawal of any caveat in
respect of the Land within five Business Days after the Developer complies with
clause 8.2 and must not lodge any other caveats on the titles to any of the Land.

Review of this agreement

Review by agreement

(a) This agreement may be reviewed or modified by agreement between the parties

using their best endeavours and acting in good faith.

(b) For the purposes of this clause 9.1 and subject to clause 9.2:

(i) no modification or review of this agreement will be of any force or effect
unless it is in writing and signed by the parties to this agreement; and

(ii) a party is not in breach of this agreement if it does not agree to an
amendment to this agreement requested by a party in, or as a
consequence of, a review.

State I nfrastructure Contribution

(a) The parties acknowledge that as at the date of this agreement, the NSW State
Government has released the St Leonards and Crows Nest 2036 Plan and a

Ministerial determination has been made to levy a Special lnfrastructure
Contribution (SlG Determination) under section 7 .24 of the Act to help fund
infrastructure to support the implementation of that 2036 Plan.

(b) St Leonards and Crows Nest 2036 Plan notes that a developer may enter into a
planning agreement under section 7.4 o'f the Act to provide State or local
infrastructure associated with a change to planning controls or a development
application in St Leonards and Crows Nest in lieu of a contribution to the SIC or
local contribution schemes.

(c) As at the date of this agreement, the Land is not identified within the St Leonards

and Crows Nest Special Contributions Area in the SIC Determination and
consequently the SIC Determination does not apply to the Land.
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(d) The Land may be identified as "intensive residential use land" within the St
Leonards and Crows Nest Special Contributions Area in accordance with the SIC

Determination following the making of the lnstrument Change such that the SIC

Determination will apply to the Land.

(e) ln the event that the Contributions have not been made under this agreement and

either:

(i) the SIC Determination, or any other Special lnfrastructure Contribution
(SlC) determination made under Part7, Division 7.1, Subdivision 4 of the

Act or any other similar state or regional development contribution applies

to the Land and the Development, and imposes a requirement for the
Developer to pay a SIC in relation to the Development or the Land; or

(ii) LEP 2013, following the lnstrument Change, contains a provision requiring

satisfactory arrangements for the provision of contributions to designated

state or regional infrastructure,

within 20 Business Days of either party making a request for a review, the

Council and the Developer must meet to review this agreement in accordance
with the principles in clause 9.2(f) and clause 9.2(g), using their best

endeavours and acting in good faith.

(f) lf a review of the agreement is carried out under clause 9.2(b), the parties must

consider during that review process a reduction of the quantum of Monetary

Contribution payable by the Developer to the Council under this agreement (and

any subsequent release of all or part of the Security provided by the Developer

under this agreement) taking into account:

(i) the amount of the SIC that is payable by the Developer in connection with

the Development; and/or

(ii) the infrastructure to be provided and the amount of any contributions or

works required as a result of the requirement to enter into satisfactory

arrangements to provide contributions for designated state or regional
infrastructure.

(g) For the avoidance of doubt, before seeking to reduce the quantum of Monetary

Contribution payable under this agreement, the Developer and the Council must
jointly apply for and diligently pursue an offset against any liability to pay any SIC

on the basis that the Developer is obliged to pay the Monetary Contribution under

this agreement.

(h) Any agreement reached during a review under this clause 9.2 will not constitute

an amendment to this agreement untilthe amendment has been:

(i) confirmed in writing as a proposed amendment to this agreement;

(ii) publicly notified in accordance with the Regulation;

(iii) approved by Council after consideration of any public submissions; and

(iv) signed by the parties.

(i) A failure by a Party to agree to participate in a review under this clause 9.2 is
taken to be a dispute for the purposes of clause 10.
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(j) lf the Parties cannot agree to the terms of any amendment following a review
under clause 9.2, either Party may refer the matter to dispute resolution under

clause 10.

(k) Nothing in this clause operates as a requirement for Council to pay any money to

the Developer (for example if the SIC is greater than the quantum of Monetary

Contributions otherwise payable by the Developer) or to refund to the Developer
or any other entity, any amount paid to it under this agreement or for any other
purpose.

Dispute Resolution

Reference to Dispute

lf a dispute arises between the parties in relation to this agreement, the parties must not

commence any court proceedings relating to the dispute unless the parties have
complied with this clause, except where a party seeks urgent interlocutory relief.

Notice of Dispute

The party wishing to commence the dispute resolution process must give written notice
(Notice of Dispute) to the other parties of:

(a) The nature of the dispute,

(b) The alleged basis of the dispute, and

(c) The position which the party issuing the Notice of Dispute believes is correct.

Representatives of Parties to Meet

(a) The representatives of the parties must promptly (and in any event within
15 Business Days of the Notice of Dispute) meet in good faith to attempt to

resolve the notified dispute.

(b) The parties may, without limitation:

(i) resolve the dispute during the course of that meeting,

(ii) agree that further material or expert determination in accordance with

clause 10.6 about a particular issue or consideration is needed to

effectively resolve the dispute (in which event the parties will, in good faith,

agree to a timetable for resolution); or

(iii) agree that the parties are unlikely to resolve the dispute and, in good faith,

agree to a form of alternative dispute resolution (including expert
determination, arbitration or mediation) which is appropriate for the

resolution of the relevant dispute.

Further Notice if Not Seff/ed

lf the dispute is not resolved within 15 Business Days after the nominated
representatives have met, either party may give to the other a written notice calling for
determination of the dispute (Determination Notice) by mediation under clause 10.5 or
by expert determination under clause 10.6.
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Mediation

lf a party gives a Determination Notice calling for the dispute to be mediated:

(a) The parties must agree to the terms of reference of the mediation within

15 Business Days of the receipt of the Determination Notice (the terms shall
include a requirement that the mediation rules of the lnstitute of Arbitrators and

Mediators Australia (NSW Chapter) apply;

(b) The mediator will be agreed between the parties, or failing agreement within
'15 Business Days of receipt of the Determination Notice, either Party may

request the President of the lnstitute of Arbitrators and Mediators Australia (NSW

Chapter) to appoint a mediator;

(c) The mediator appointed pursuant to this clause 10.5 must:

(i) Have reasonable qualifications and practical experience in the area of the

dispute; and

(ii) Have no interest or duty which conflicts or may conflict with his or her

function as a mediator he or she being required to fully disclose any such

interest or duty before his or her appointment;

(d) The mediator shall be required to undertake to keep confidential all matters

coming to his or her knowledge by reason of his or her appointment and

performance of his or her duties;

(e) The parties must within 15 Business Days of receipt of the Determination Notice

notify each other of their representatives who will be involved in the mediation
(except if a resolution of the Council is required to appoint a representative, the

Council must advise of the representative within 5 Business Days of the

resolution);

(f) The parties agree to be bound by a mediation settlement and may only initiate
judicial proceedings in respect of a dispute which is the subject of a mediation

settlement for the purpose of enforcing that mediation settlement; and

(g) ln relation to costs and expenses:

(i) Each party will bear its own professional and expert costs incurred in

connection with the mediation; and

(ii) The costs of the mediator will be shared equally by the parties unless the

mediator determines that a party has engaged in vexatious or

unconscionable behaviour in which case the mediator may require the full

costs of the mediation to be borne by that party.

Expert determination

lf the dispute is not resolved under clause 10.3 or clause 10.5, or the parties otherwise

agree that the dispute may be resolved by expert determination, the parties may refer

the dispute to an expert, in which event:

(a) The dispute must be determined by an independent expert in the relevant field:

(i) Agreed upon and appointed jointly by the parties; and

(ii) ln the event that no agreement is reached or no appointment is made

within 20 Business Days of the agreement to refer the dispute to an expert,
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appointed on application of a party by the then President of the Law

Society of New South Wales;

(b) The expert must be appointed in writing and the terms of the appointment must

not be inconsistent with this clause;

(c) The determination of the dispute by such an expert will be made as an expert and

not as an arbitrator and will be in writing and contain the reasons for the

determination;

(d) The expert will determine the rules for the conduct of the process but must

conduct the process in accordance with the rules of natural justice;

(e) Each party will bear its own costs in connection with the process and the

determination by the expert and will share equally the expert's fees and costs;
and

(f) Any determination made by an expert pursuant to this clause is final and binding

upon the parties except unless:

(i) Within 20 Business Days of receiving the determination, a party gives

written notice to the other party that it does not agree with the

determination and commences litigation; or

(ii) The determination is in respect of, or relates to, termination or purported

termination of this agreement by any party, in which event the expert is
deemed to be giving a non-binding appraisal.

Litigation

lf the dispute is not finally resolved in accordance with this clause 10, then either party

is at liberty to litigate the dispute.

No suspension of contractual obligations

Subject to any interlocutory order obtained under clause 10.1, the referral to or
undertaking of a dispute resolution process under this clause 10 does not suspend the
parties' obligations under this agreement.

Enforcement

Default

(a) ln the event a party considers another party has failed to perform and fulfil an

obligation under this agreement, it may give notice in writing to the other party

(Default Notice) giving all particulars of the matters in respect of which it

considers default has occurred and by such notice require the default to be

remedied within a reasonable time not being less than 21 days.

(b) ln determining a reasonable time, regard must be had to both the nature of the

default and the work or other action required to remedy it and whether or not the

continuation of the default constitutes a public nuisance or raises other
circumstances of urgency or emergency.

(c) lf a party disputes the Default Notice it may refer the dispute to dispute resolution

under clause 10 of this agreement.

10.7

10.8

11

11.1
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11.2 Bank Guarantee

(a) Within 5 Business Days after the lnstrument Change is made, the Developer is to
provide to Council the Security.

(b) The Council may call on the Security provided under this clause if:

(i) the Developer fails to pay the Monetary Contribution and has failed to
rectify the breach after having been given reasonable notice (which must

not be less than 20 Business Days) in writing to do so; or

(ii) fails to carry out the Works as required by this Agreement and has failed to

rectify the breach after having been given reasonable notice (which must

not be less than 20 Business Days) in writing to do so; or

(iii) the Council acquires the Dedication Land in accordance with clause 11.3;

or

(iv) the Developer becomes lnsolvent.

(c) Subject to this clause, the Council may apply the proceeds of the Security in
satisfaction of:

(i) any obligation of the Developer to deliver Contributions under this

agreement;

(ii) any obligation of the Developer to pay Council's costs of acquiring the

Dedication Land; and

(iii) any associated liability, loss, cost, charge or expense directly or indirectly

incurred by the Council because of the failure by the Developer to comply

with this agreement.

(d) At any time following the provision of any Security, the Developer may provide

the Council with one or more replacement Securities totalling the amount of all

the Securities required to be provided under this clause for the time being.

(e) At any time following the provision of a Security under this clause, the Developer

may provide the Council with one or more replacement Securities totalling the

amount of all Bank Guarantees or Bonds required to be provided under this

clause for the time being. On receipt of such replacement Security, the Council

must release and return to the Developer, as directed, the Security(ies) which it

holds that have been replaced as soon as reasonably practicable.

(f) The Council must promptly return the Security at the request of the Developer, if

any of the following circumstances occur:

(i) the Developer fulfils the relevant obligations under this Agreement for that

Security as set out in this agreement; or

(ii) a Court of competent jurisdiction invalidates the lnstrument Change and all

avenues of appeal from that decision have been exhausted.

(g) Nothing in this clause 11.2 prevents or restricts the Council from taking any

enforcement action in relation to:

(i) any obligation of the Developer under this agreement; or
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(ii) any associated liability, loss, cost, charge or expense directly or indirectly
incurred by the Council because of the failure by the Developer to comply
with this agreement,

that is not or cannot be satisfied by calling on a Security.

Com p u I sory Acq u i siti on

(a) lf the Developer does not dedicate the Dedication Land to Council as required by

this agreement, the Council may compulsorily acquire the relevant land, in which

case the Developer consents to the Council compulsorily acquiring that land for
compensation in the amount of $'1.00 without having to follow the pre-acquisition

procedures in lhe Land Acquisition (Just Terms Compensation) Act 1991 and
may call upon any Security provided under clause 11.2 to cover any costs,

including legal costs, incurred by the Council on acquisition of the land.

(b) Glause 11.3(a) constitutes an agreement for the purposes of section 30 of the

Land Acquisition (Just Terms Compensation) Act 1991 .

(c) Except as otherwise agreed between the Developer and Council, the Developer

must ensure the Dedication Land is freed and discharged from all estates,

interests, trusts, restrictions, dedications, reservations, rights, charges, rates,

strata levies and contracts, except as may be permitted by this agreement on the

date that the Council will acquire the land in accordance with clause 11.3(a).

(d) The Developer indemnifies and keeps indemnified the Council against all Claims

made against the Council as a result of any acquisition by the Council of the
whole or any part of the relevant land under clause 11.3(a).

(e) The Developer must pay the Council, promptly on demand, an amount equivalent
to all costs, including legal costs, incurred by the Council acquiring the whole or

any part of the relevant land under clause 11.3(a) that are not or cannot be

recovered by calling on a Bank Guarantee.

Restriction on the issue of Certificates

(a) ln accordance with section 6.8 of the Act and clause 1464 of the Regulation the

following obligations must be satisfied before a Construction Certificate for any

above-ground works forming part of the Development can be issued:

(i) payment of the first instalment of the Monetary Contribution in accordance

with clause 6.1(bXi);

(ii) provision of Security in accordance with clause 11.2.

(b) ln accordance with section 6.10 of the Act and clause 154E of the Regulation, the
following obligations must be satisfied before an Occupation Certificate can be

issued for the Development:

(i) payment of the second instalment of the Monetary Contribution in

accordance with clause 6.1(bXii);

(ii) completion of the Works as required by clause 6.2; and

(iii) dedication or transfer of the Dedication Land as required by clause 6.3.
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General Enforcement

(a) Without limiting any other remedies available to the parties, this agreement may
be enforced by any party in any Court of competent jurisdiction.

(b) Nothing in this agreement prevents:

(i) a party from bringing proceedings in the Land and Environment Court to

enforce any aspect of this agreement or any matter to which this

agreement relates; and

(ii) the Council from exercising any function under the Act or any other Act or
law relating to the enforcement of any aspect of this agreement or any
matter to which this agreement relates.

Assignment and Dealings

Transfer of Land

(a) The Developer may not transfer, assign or dispose of the whole or any part of its
right, title or interest in the Land (present or future) or in the Development to

another person (Transferee) unless before it sells, transfers or disposes of that
right, title or interest:

(i) The Developer satisfies the Council that the proposed Transferee is
financially capable of complying with the Developer obligations under this
agreement;

(ii) The Developer satisfies the Council that the rights of the Council will not be

diminished or fettered in any way;

(iii) The Transferee delivers to the Council a novation deed signed by the

Transferee in a form and of such substance as is acceptable to the Council

containing provisions under which the Transferee agrees to comply with all

the outstanding obligations of the Developer under this agreement;

(iv) Any default under any provisions of this agreement has been remedied or

waived by the Council, on such conditions as the Council may determine,
and

(v) The Developer and the Transferee pay the Council's reasonable costs in

relation to the assignment.

Approvals and consents

Except as otherwise set out in this agreement, and subject to any statutory obligations,

a party may give or withhold an approval or consent to be given under this agreement in

that party's absolute discretion and subject to any conditions determined by the party. A
party is not obligated to give its reasons for giving or withholding consent or for giving

consent subject to conditions.

No fetter

Disuetion

This agreement is not intended to operate to fetter, in any manner, the exercise of any
statutory power or discretion of the Council, including, but not limited to, any statutory
power or discretion of the Council relating to the Development Application or any other
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application for Development Consent (all referred to in this agreement as a
"Discretion").

14.2 No fetter

15

15.1

No provision of this agreement is intended to constitute any fetter on the exercise of any
Discretion. lf, contrary to the operation of this clause, any provision of this agreement is
held by a court of competent jurisdiction to constitute a fetter on any Discretion, the
parties agree:

(a) They will take all practical steps, including the execution of any further

documents, to ensure the objective of this clause is substantially satisfied,

(b) ln the event that (a) cannot be achieved without giving rise to a fetter on the

exercise of a Discretion, the relevant provision is to be severed and the

remainder of this agreement has full force and effect, and

(c) To endeavour to satisfy the common objectives of the parties in relation to the
provision of this agreement which is to be held to be a fetter on the extent that is
possible having regard to the relevant court judgment.

Notices

Nofices

Any notice given under or in connection with this agreement (Notice):

(a) must be in writing and signed by a person duly authorised by the sender;

(b) must be addressed as follows and delivered to the intended recipient by hand, by
prepaid post or by email at the address below, or at the address last notified by

the intended recipient to the sender after the date of this agreement:

(i) to North Sydney 200 Miller Street, Sydney NSW 2060

council: Email: council@northsydney.nsw.gov.au

Attention: General Manager

(ii) to CN Land Pty Limited: Ground Floor,2l Solent Circuit

Baulkham Hills, NSW 2153

Email: leigh@bennelong.com

Attention: Leigh Manser

(c) is taken to be given or made:

(i) in the case of hand delivery, when delivered;

(ii) in the case of delivery by post, three Business Days after the date of
posting (if posted to an address in the same country) or seven Business

Days after the date of posting (if posted to an address in another country);

and

(iii) in the case of an email, when it is sent provided the sender does not

receive any notification that the email was unable to be delivered to the

recipient; and

(d) if under clause (c) a Notice would be taken to be given or made on a day that is
not a Business Day in the place to which the Notice is sent, or later than 4.00 pm
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(local time), it is taken to have been given or made at the start of business on the

next Business Day in that place.

General

Re I ation sh i p betwe e n parti es

(a) Nothing in this agreement:

(i) constitutes a partnership between the parties; or

(ii) except as expressly provided, makes a party an agent of another party for
any purpose.

(b) A party cannot in any way or for any purpose:

(i) bind another party; or

(ii) contract in the name of another party.

(c) lf a party must fulfil an obligation and that party is dependent on another party,

then that other party must do each thing reasonably within its power to assist the

other in the performance of that obligation.

Time for doing acts

(a) lf the time for doing any act or thing required to be done or a notice period

specified in this agreement expires on a day other than a Business Day, the time

for doing that act or thing or the expiration of that notice period is extended until

the following Business Day.

(b) lf any act or thing required to be done is done after 5.00 pm on the specified day,

it is taken to have been done on the following Business Day.

Further assurances

Each party must promptly execute all documents and do all other things reasonably
necessary or desirable to give effect to the arrangements recorded in this agreement.

Variation

A provision of this agreement can only be varied by a later written document executed

by or on behalf of all parties and in accordance with the provisions of the Act.

No assignment

A party cannot assign or otherwise transfer its rights under this agreement without the

prior written consent of the other party.

Counterparts

This agreement may be executed in any number of counterparts. All counterparts taken

together constitute one instrument.

Legalexpenses and stamp duty

The Developer agrees to pay or reimburse Council all reasonable costs incurred with:

(a) the negotiation, preparation and execution of this agreement, including the

reasonable costs of any legal advice Council has received in connection with this

agreement;

(b) any other costs required to be paid by the Developer under this agreement,
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within 10 Business Days after receipt of a notice from the Council as to the amount of
those costs.

Entire agreement

The contents of this agreement constitute the entire agreement between the parties and

supersede any prior negotiations, representations, understandings or arrangements

made between the parties regarding the subject matter of this agreement, whether

orally or in writing.

Re pre se ntati on s a nd w arrantie s

The parties represent and warrant that they have the power and authority to enter into

this agreement and comply with their obligations under the agreement and that entry
into this agreement will not result in the breach of any law.

Severability

(a) The parties acknowledge and agree that under and by virtue of section 7.a@) of
the Act, any provision of this agreement is not invalid by reason only that there is
no connection between the Planning Proposal or the Development and the object

of the expenditure of any money required to be paid under this agreement.

(b) lf a clause or part of a clause of this agreement can be read in a way that makes

it illegal, unenforceable or invalid, but can also be read in a way that makes it
legal, enforceable and valid, it must be read in the latter way.

(c) lf any clause or part of a clause is illegal, unenforceable or invalid, that clause or
part is to be treated as removed from this agreement, but the rest of this

agreement is not affected.

Invalidity

(a) A word or provision must be read down if:

(i) this agreement is void, voidable, or unenforceable if it is not read down;

(ii) this agreement will not be void, voidable or unenforceable if it is read down;

and

(iii) the provision is capable of being read down.

(b) A word or provision must be severed if:

(i) despite the operation of clause (a), the provision is void, voidable or

unenforceable if it is not severed; and

(ii) this agreement will be void, voidable or unenforceable if it is not severed.

(c) The remainder of this agreement has full effect even if clause 16.1 1(b) applies.

Waiver

(a) A right or remedy created by this agreement cannot be waived except in writing

signed by the party entitled to that right. Delay by a party in exercising a right or

remedy does not constitute a waiver of that right or remedy, nor does a waiver
(either wholly or in part) by a party of a right operate as a subsequent waiver of
the same right or of any other right of that party.

(b) The fact that a Party fails to do, or delays in doing, something the Party is entitled

to do under this agreement, does not amount to a waiver of any obligation of, or

NLS\NLS\75827443\2 Page 23 of 46

Version: 1, Version Date: 17/08/2021
Document Set ID: 8608588



Sparke Helmore Lawyers

breach of obligation by, another Party. A waiver by a Party is only effective if it is
in writing. A written waiver by a Party is only effective in relation to the particular

obligation or breach in respect of which it is given. lt is not to be taken as an

implied wavier of any other obligation or breach or as an implied wavier of that

obligation or breach in relation to any other occasion.

16.13 GSr

(a) Words and expressions which are not defined in this agreement but which have a

defined meaning in GST Law have the same meaning as in the GST Law.

Unless otherwise expressly stated, all prices or other sums payable or

consideration to be provided under this agreement are exclusive of GST.

(b)

(c) The parties agree, in accordance with Class Ruling CR2013/13, that the

contributions required to be made under this agreement are exempt from GST.

(d) lf GST is imposed on any supply made under or in accordance with this

agreement, the Developer must pay the GST or pay to the Council an amount

equal to the GST payable on or for the taxable supply, whichever is appropriate in

the circumstances provided the Developer first receives a tax invoice in respect of
the taxable supply.

16.14 Governing law and jurisdiction

(a) The laws applicable in New South Wales govern this agreement.

(b) The parties submit to the non-exclusive jurisdiction of the courts of New South

Wales and any courts competent to hear appeals from those courts.
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Schedule 1 Scope of works
The Works consists of the following:

r Widen Eastern side of Alexander Lane between Falcon Street and Hayberry Lane by
approx. 1200mm including newconcrete kerb and gutterto Eastern side of road and
any required associated re-surfacing works arising.

. Construction of kerb buildouts of approx. 5740mm wide x 7050mm long to the Southern
side of proposed new driveway location along Alexander Lane. Build outs to be
designed so as to provide kerb and gutter around perimeter with low height
shrubs/plantings of a species to be determined by Council.

. lnstallation of appropriate directional and street signage as required and determined by
Council.

lnstall new concrete footpath approx. 2000mm wide to Eastern side of Alexander Lane
between Falcon Street and Hayberry Lane. Footpath will include vehicle crossover for
proposed new driveway

lnstall new concrete footpath approx. 1500mm wide to Northern side of Hayberry Lane
(within existing boundary) that will link up with the new footpath on Alexander Lane and
run to the eastern extent of the subject property boundary on Hayberry Lane.

Construct landscaped zone approx. 1600mm wide to the southern side of new footpath
including new concrete kerb and gutter along length of boundary on Northern side of
Hayberry Lane. Landscaped strip to include turfing and a minimum of 4 appropriate size
street trees with species to be determined with Council prior to planting.

Adjust any existing stormwater pits along the Northern side of Hayberry Lane that are
adjoining the property boundary to suit new footpath and kerb and gutter.

With respect to Hayberry Lane works the developer will not be responsible for changing
kerb and gutter levels or adjusting any services including stormwater inlets and/or
services on the southern side of Hayberry Lane.

Allworks will be constructed in accordance with the North Sydney lnfrastructure Specification
Manualfor Roadworks, Drainage and Miscellaneous Works and the footpath will be constructed
in accordance with the North Sydney Public Domain Style Manual and Design Codes.
Consistent with Council's established policy Council will act reasonably with respect to
determining the extent of civil works surrounding the side.

a

a

a

a
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Schedule 2 Construction terms

lnterpretation

For the purposes of this Schedule 2, the defined terms in clause 1 of this agreement
and the lnterpretation principles in clause 2 of this agreement will apply and, unless

context indicates a contrary intention:

Builder means any entity contracted under the Construction Contract to carry out the
Works.

Gonstruction Contract means the contract to carry out the Works (whether or not that

is a contract for the Works only or forms part of a contract for the building of other
components of the Development).

Defects Liability Period means in respect of each item of building works which

together comprise the Works the period of '12 months from the date on which the Works

are delivered to Council in accordance with this agreement.

Detailed Design means the final specifications and finishes for the Works prepared in

accordance with clause 5.2 of this Schedule 2 and will include the design of the Works,

the location for the Works, installation specifications and estimated costs of construction

and/or installation.

2

Services means all water, gas, electricity, television, drainage, sewerage, cable TV,

data communications, telecommunications and other services which are required under
a development consent within the meaning of the Act or an Approval and which are

necessary or desirable for the construction or operation of the Development.

Superintendent means the Superintendent appointed under any Construction Contract.

Requirements of Authorities and Approvals

These Construction Terms must be read and construed subject to:

(a) any requirements or conditions of any Development Consent;

(b) the requirements of and conditions imposed by all relevant Authorities and all

Laws relating to the Development and the construction of the Development.

lf the Developer requires any Approvals in order to carry out the obligations under this
agreement, then the Developer will acquire all Approvals necessary to carry out the

Works at its own cost.

2.1

2.2

2,3 The Developer must ensure that the Works carried out under this agreement are carried
out:

(a) in accordance with the relevant Development Consent for the Works and all

Approvals and the requirements of all Laws, including without limitation, work
health and safety legislation; and

(b) in a good and workmanlike manner and so that they are diligently progressed

until completion;

AND it is acknowledged that to the extent that there is any inconsistency between this

agreement and any Approval the terms of the Approval shall take precedence.

Costs of Works

All costs of the Works must be borne by the Developer

3
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Project Management and Gontractor Engagement

The Developer will be responsible for managing the Works.

The Developer will ensure that any contractor it engages to carry out the Works agrees

to carry out the Developer's obligations in these Construction Terms as part of any
Construction Contract.

Design Development and Approvals

Works Design

(a) Prior to submitting a Development Application for the Development, the

Developer must prepare a draft concept design for the Works in accordance with:

(i) the scope of works at Schedule 1;

(ii) the concept plan at Annexure A;

(iii) the North Sydney Public Domain Style Manual and Design Codes; and

(iv) any other standards or specifications provided to the Developer by the

Council.

(b) The Developer and Council must work in consultation with each other to prepare

and agree the concept design and must both act reasonably and with due

expedition in their consultations with each other.

(c) The Developer must incorporate into the final concept design any amendments

required by Council that are consistent with clause 5.1(a).

Detailed Design

(a) Prior to submitting an application for a Construction Certificate for the

Development, the Developer must provide a copy of the draft Detailed Design to

the Council for approval.

(b) The draft Detailed Design must be consistent with the scope of works in
Schedule 1 and the concept plan at Annexure A, the standards and

specifications referred to in clause 5.1 of this Schedule and the concept design

agreed in accordance with clause 5.1 of this Schedule.

(c) Within 15 Business Days of receiving the draft Detailed Design, Councilwill
respond to the Developer with any suggested amendments to the Detailed

Design that are consistent with clause 5.2(b).

(d) Council and the Developer must work in consultation with each other to prepare

and agree the Detailed Design and must both act reasonably and with due

expedition in their consultations with each other.

(e) lf the Detailed Design is not completed and agreed within 15 Business Days of
Council providing its suggested amendments in accordance with clause 5.2(c) of
this Schedule 2, to avoid possible delays to the issue of a Certificate of Practical

Completion, the Councilwill, in its sole discretion, be entitled to decide on any

outstanding or undecided matter or item relating to areas that are to be

accessible to the public, provided that any decision made by Council under this

clause:

(i) is consistent with the obligation to carry out the Works and dedicate the

Dedication Land under this agreement; and

5

5.1

5.2
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(ii) is consistent with the Development Consent; and

(iii) does not materially and adversely affect the Development; and

(iv) is not unreasonable.

Any acceptance by the Council of the Detailed Design under this clause 5 of
Schedule 2 is not to be taken as approval of or to any Construction Certificate for the

Works.

Good faith

The parties must act promptly and in good faith to consult in relation to the Detailed

Design.

Carrying out of Works

Gommunication

The Developer must keep Council reasonably informed of progress of the Works and

provide to Council such information about the Works as Council reasonably requests.

Standard of Works

(a) Unless otherwise provided, the Developer shall, and must cause the Builder to,

use suitable new materials and proper and tradesmanlike workmanship when

carrying out the Works.

(b) The qualitative standard of the design and finishes for the Works must be no less

than those described in the following documents:

(i) Any relevant Australian Standard;

(ii) Any relevant design standards or guidelines and any other requirements or
policies applied by the Council from time to time in assessing the adequacy
of any works or improvements proposed for the public domain or to be

accessible to the public in accordance with this agreement.

(c) The Developer will obtain any relevant standards (including design standards),

specifications, or guidelines and any other requirements or policies referred to in
clause 6.2(bxii) of this Schedule 2 from Council if the Council fails to deliver
them to the Developer.

(d) The Developer may but is not obliged to reinstate any Works where damage or

destruction is as a result of:

(i) Any act or omission of the Council or its employees, consultants or agents

relating to any part of the Works under this agreement; or

(ii) The use or occupation by the Council or its employees, consultants or

agents, Council's representatives or other contractor of the Council of any
part of the Works.

Inspection

(a) On completion of the Detailed Design, the Councilwill provide a reasonable

schedule of inspections to be undertaken by Council (lnspection Schedule) to
occur at specified stages of the construction of the Works (lnspection Stage). lf
the Council does not provide the lnspection Schedule, the Developer must

7
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request the lnspection Schedule from the Council prior to the Works
commencing.

(b) Five Business Days prior to reaching an lnspection Stage as set out in the

lnspection Schedule, the Developer must notify the Council of the proposed

inspection date (lnspection Date).

(c) On the lnspection Date, or other agreed date, the Developer must ensure that

any employees, contractors, agents or representatives of Council have access to

and may enter the Land to inspect the Works.

(d) ln addition to carrying out inspections in accordance with the lnspection

Schedule, the Council may enter the Land or any part of the Land on which the

Works are located to inspect the progress of the Works, subject to:

(i) the terms of the Construction Contract (save for any clause of the

Construction Contract which prevents the Councilfrom accessing the

Land);

(ii) giving reasonable notice to the Developer;

(iii) complying with all reasonable directions of the Developer; and

(iv) being accompanied by the Developer or a nominee, or as otherwise

agreed.

(e) The Council may, acting reasonably, within 5 Business Days of carrying out an

inspection (either under clause 7(c) or 7(d) of this Schedule 2), notify the

Developer of any defect or non-compliance in the Works and direct the Developer

to carry out work to rectify that defect or non-compliance within a reasonable
period of time. Such work may include, but is not limited to:

(i) removal of defective or non-complying material;

(ii) demolishing defective or non-complying work;

(iii) reconstructing, replacing or correcting any defective or non-complying

work;and

(iv) not delivering any defective or non-complying material to the site of the

Works.

(f) lf the Developer is issued a direction to carry out further work under clause 7(e)

of this Schedule 2, the Developer must, at their cost, rectify the defect or non-

compliance specified in the Notice within the time period specified in the Notice,

provided that it is reasonable having regard to the nature of the works.

(g) lf the Developer fails to comply with a direction to carry out work given under

clause 7(e) of this Schedule 2, the Council will be entitled to refuse to accept

that the Works (or the relevant part of the Works) meet the Council's standards

and specifications and may refuse to issue a Certificate of Practical Completion,

until the required Works have been completed to the Council's satisfaction, acting

reasonably.

(h) For the avoidance of doubt, any acceptance by the Council that the Developer

have rectified a defect or non-compliance identified in a notice issued under 7(e)

of this Schedule 2 does not constitute:
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(i) acceptance by the Council that the Works comply with all Approvals and

Laws; or

(ii) an Approval by the Council in respect of the Works; or

(iii) an agreement or acknowledgment by the Council that the Works or the

relevant part of the Works are complete and may be delivered to the

Council in accordance with this agreement.

Completion

Practical Completion

(a) When the Developer considers that the Works, or any part of the Works, are

complete, the Developer must send a Notice to the Council accompanied by

complete works as executed plans, any relevant certificates or consents of any
public utility authority and a request for written certification from the Council that
the Works are complete.

(b) Within 10 Business Days of receipt of the notice under clause 8.1(a) of this

Schedule 2, the Council will carry out an inspection of the Works and will, acting

reasonably, either:

(i) provide written certification to the Developer that the Works have been

completed; or

(ii) notify the Developer of any additional information required or matters which

must be addressed by the Developer prior to the certification being issued.

(c) lf the Developer is required to provide additional information or address any
matters under clause 8.1(b)(ii) of this Schedule 2, the Developer will provide that

information to Council or address those matters within 10 Business Days of
receiving the notice or within a reasonable period of time and make a further
request under clause 8.1(a) of this Schedule 2 for written certification that the
Works have been completed.

(d) Practical completion will be achieved in relation to the Works or any part of the
Works when a Certificate of Practical Completion has been issued for those
Works.

Delivery of documents

(a) The Developer must as soon as practicable, and no later than 20 Business Days

after the date on which the Certificate of Practical Completion is issued in respect

of the Works or any part of the Works deliver to the Council, complete and legible

copies of:

(i) all "as built" full-sized drawings, specifications and relevant operation and

service manuals;

(ii) all necessary certificates including the certificates of any consultants of the

Developer that the Council may reasonably require, and Approvals of any
public utility authority (where relevant); and

(iii) copies of all Approvals required for use of the land subject to the Works.

(b) The Developer must as soon as practicable, and no later than 20 Business Days

after the date on which the Certificate of Practical Completion is issued in respect

of the Works or any part of the Works, provide the Council with a tour of the land
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subject to the Works and provide reasonable instructions on the operation and

use of the Services on that land.

Assignment of Warranties and Causes of Action

(a) The Developer must assign (as beneficial owner) or cause to be assigned to

Council the benefit of any warranties and guarantees obtained by the Developer

and the Builder (and capable of assignment) with respect to any material or
goods incorporated in or forming part of the Works.

(b) To the extent that any such warranties or guarantees cannot be assigned, the

Developer must at the request of Council do anything reasonably required by

Council to enforce such warranties or guarantees for the benefit of Council.

Defects Liability Period

(a) During the Defects Liability Period not more than 3 times, the Council (acting

reasonably) may give to the Developer a notice (Rectification Notice) in writing

that identifies a defect in the Works and specifies:

(i) action required to be undertaken by the Developer to rectify that defect
(Rectification Works); and

(ii) the date on which the defect must be rectified being a date that, having

regard to the nature of the Rectification Works and the surrounding

circumstances, allows a reasonable time for those works to be carried out
(Rectification Date).

(b) The Developer must comply with the Rectification Notice by:

(i) procuring the performance of the Rectification Works by the Rectification

Date, or such other date as agreed between the parties;

(ii) keeping the Council reasonably informed of the action to be taken to rectify
the defect; and

(iii) carrying out the Rectification Works.

(c) The Council must give the Developer and its contractors any access required to

carry out the Rectification Works.

(d) When the Developer considers that the Rectification Works are complete, either
the Developer must notify the Council and provide documentation, plans or

invoices which establish that the Rectification Works were carried out.

(e) The Council may inspect the Rectification Works within 15 Business Days of
receiving a Notice from the Developer under clause 8.1(d) of this Schedule 2

and, acting reasonably:

(i) issue a further Rectification Notice if it is not reasonably satisfied that the

Rectification Works are complete; or

(ii) notify the Developer in writing that it is satisfied the Rectification Works are

complete.

(f) The Developer must meet all costs of and incidental to rectification of defects

under this clause 8.4.

(g) lf the Developer fail to comply with a Rectification Notice, then the Council may
do such things or take such action as is necessary to carry out the Rectification
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Works, including accessing and occupying any part of the Land without further
notice to the Developer, and may:

(i) call upon any Bond or Bank Guarantee provided to the Council under

clause 8.5 of this Schedule 2 to meet its costs of carrying out Rectification

Works;and

(ii) recover as a debt due to the Council by the Developer in a court of
competent jurisdiction, any difference between the amount of the security
deposit and the costs incurred by the Council in carrying out Rectification

Works.

(h) The Developer must request that Council inspect the Works 28 days prior to the

end of the Defects Liability Period. The Council must inspect the Works at any

time after receiving the request from the Developer and before the end of the

Defects Liability Period.

(i) lf, prior to the end of the Defects Liability Period:

(i) the Developer fails to request the inspection, or

(ii) the Council does not carry out the inspection,

the Council may extend the Defects Liability Period so that the inspection may be

carried out.

Security for Defects Liability

(a) Prior to the issue of a Certificate of Practical Completion for each item of the

Works the Developer must deliver to the Council Bonds or Bank Guarantees in

an amount equivalent to 2.5% of the construction costs for the particular item of
Works.

(b) The Developer advises and the Council acknowledges its awareness that the

Bonds or Bank Guarantees may be supplied by the Builder and form a part of the

security held by the Developer from the Builder under the terms of the

Construction Contract, provided that:

(i) any Bond or Bank Guarantee provided by the Builder benefits the Council
and satisfies the requirements of this agreement; and

(ii) the Developer procure an agreement from the Builder that the Council will

be entitled to call on any Bond or Bank Guarantee provided by the Builder,

in accordance with the terms of this agreement and the terms of any

Construction Contract.

(c) Within 10 Business Days after the Defects Liability Period for a particular item of
Works has expired Council must (if it has not called on it) return the Bond or Bank

Guarantee referred to in clause 8.5(a) of this Schedule 2 for that item of Works
(or any remaining balance of it) to the Developer.

(d) Notwithstanding clause 8.5(c) of this Schedule 2, if during the Defects Liability

Period for a particular item of Works, the Council issues a Rectification Notice

and the Rectification Notice is not complied with, then the Council need not
deliver the balance of any Bonds or Bank Guarantees provided to it until that

defect has been rectified.
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(e) The Council must deliver the balance of any Bond or Bank Guarantee for the
Defects Liability Period to the Developer within 14 days after the Defects Liability

Period has ended.

Risk

The Developer undertakes the Works entirely at its own risk.

Insurance

(a) Prior to the commencement of the construction of any of the Works, the

Developer must ensure the Builder effects and the Developer must produce

evidence to the Council of the following insurances issued by an insurer approved

by the Council (acting reasonably) in a form approved by the Council (acting

reasonably):

(i) construction works insurance for the value of the Works;

(ii) public risk insurance for at least $20 million;

(iii) workers compensation insurance as required by Law.

(b) The Developer must provide evidence of currency of insurance required by

clause 10(a) of this Schedule 2 upon request by the Council, acting reasonably,

throughout the term of this agreement.

lndemnities

The Developer indemnifies the Council, its employees, officers, agents and contractors
from and against all Claims in connection with the carrying out by the Developer of the
Works except to the extent such Claim arises either directly or indirectly as a result of
the Council or its employees, officers, agents, contractors or workmen's negligence,
default, act or omission.

lntellectual Property Rights

The Council acknowledges that the Developer or its contractors holds all rights to

copyright and any intellectual property which may exist in the Works. To the extent the
Developer has or receives intellectual property rights for the Works, the Developer shall

assign those intellectual property rights to Council or permit use thereof.

Risk of contamination

The Developer acknowledges and agrees:

(a) that it is responsible for the management and remediation of any contamination
present upon or under the land on which the Works are to be carried out;

(b) it will attend to any necessary remediation at their own costs; and

(c) to the fullest extent permitted by Law indemnify and release the Council from any
Claim which might arise from any contamination with respect to the land on which

the Works are to be carried out.

Plans

10

11

12

13

14
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The parties acknowledge and agree that further detail and refinement of plans and

documents in connection with this agreement may be necessary having regard to the
following matters:

(a) matters affecting Works not capable of identification on or before the date of this
agreement;or

(b) by agreement between the parties.
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Subject and subsection of the Act Planning Agreement

Planning instrument and/or Development
Application - Section 7.4(1)

The Developer has

(a) Sought a change to an environmental
planning instrument

(b) Made, or propose to make a Development

Application

(c) Entered into an agreement with, or are

otherwise associated with, a person to

whom paragraph (a) or (b) applies

X Yes
nNo

X Yes

nNo

n Yes

XNo

Description of the land to which the planning
Agreement applies - Section 7.a(3Xa)

Lot 33 Section 3 DP 1720, Lot 32

Section 3 DP 1720,LotXDP 407774,

Lot Y DP 407774, Lot A DP 377050,

Lot 26 Section 3 DP 1720, and Lot 25

Section 3 DP 1720, known as27-57
Falcon Street, Crows Nest.

The scope, timing and manner of delivery of
contribution required by the Planning
Agreement - Section 7.4(3Xb)

See clauses 6.1, 6.2 and 6.3

Applicability of section 7.11 of the Act -
Section 7.4(3Xd)

The application of section 7.11 of the

Act is not excluded in respect of the

Development.

Applicability of section 7.12 of the Act -
Section 7.4(3Xd)

The application of section 7.12 of lhe
Act is not excluded in respect of the

Development.

Applicability of section 7.24 of the Act -
Section 7.4(3Xd)

The application of section 7.24 ol the
Act is not excluded in respect of the

Development.

Mechanism for dispute resolution -
Section 7.4(3Xf)

See clause 10

Enforcement of the Planning Agreement -
Section 2.4(3Xg)

See clause 11

Registration of the Planning Agreement -
Section 7.a(3Xg)

See clause 8.2

No obligation to grant consent or exercise
functions - Section 7.4(9)

See clause 14 (no fetter).

Schedule 3 Summary of requirements (section 7.4)

Sparke Helmore Lawyers
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Schedule 4 DCP

3"2.* -- 3r"*F f r-:fcur S$rr.:E*f, flr*:w.s {#esf

3.2.5,1 - Dasired Future Character, Design Objectiver and Key Principlea
Pl, Development ls lo respond to the scal€ and ch6r6c1€r of the existing development and desired fulure

character of tho surrQunding ar€a,

P2, Btilt form, scale and massing is io transltiqn in scale acro$s the site from a mixed use, higher densrly
typology in the western portion reflective of the Crows Nest Strategic Cefltr€ to a lower to medium densiLy
residsntial typology on lhe eastem portion,

P3, Davelopntent should balancc lhe provision of new residential apartmant buildings within a Strategic Ccntra,
while maintaining a reasonable level of anrenity, privacy and solar access for low density neighbouring
rasrdents on Alexander Lane, Falcon $lrest and in the Hayberry Csnseruation Area,

P4, A mlxed-use typology with mediurn rise residential apedmeni buildings built to the boundary wrth
csmmercial on ground level at the corner of Falcor', Street and Alexander Lane, A residential lypology tc the
easlern parl of the lite along Falcon Street seiback from lhe street, with townhouses fronting Hayborry
Lane to rcspond to tne cxisting scale of lhe Hayberry Conscrvalion Area.

P5, Built torm to trafl$ilion to tlle existing lower scale developnrent in the Heyberry Conservaiioil Area

P6. Road widening along Alexander Lane wilh pedestrian amenity and road widening with a lendscapad
response and pedeslrie n arnenily to Hayberry Lane,

P7, Vehicular access lront Alexander Lane with two-way access fiom / to Falcon Street,

PE, A Sec,ure pedestrian throilgh site link between Falcon Street and l-laybeny Lafie,

9.2.5.2 Derired Built Form

ObJactlves

. To provide for increassd opportunity for height and density in the growing Crows Nest Local Centre, close to
public lrensport and services,

r Building envelopes are to respond io the site's sunounding context which lransition$ in character lrom lhe
Crows Nest Strstegic Cenhe to the lower scale Heritage Conservetion Area on Hdyberry Street,

e To achieve appropriate eeparalion distances belween exisling and propored buildings and ensure reasonable
privacy and solar access is maintained to sunounding dwellings, mindlul ol the need for rcnewal at thE site,

r To ensure aPpropriate building lengths, a variely of bullding facades and a'flne.grain'response to the public
dornain.
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Buildlng Halght Provtsions

P1' Thc nlaxinlum herght in storeys of any building must comply with lhe heighls in sloreys shown on lhe Site
Layout Plan at Figure 1,

P2' Building A is to be a firaximum height of 6 storeys and stcp down in height to a nlaximunt of 3 storeys at the
Haybeny Lane frontage,

P3' Building B i5 lo be a maximunr of 6 storeys and step down in height lo 6 maximum of 2-3 sloreys at the
Haybe.ry Lane front€96,

P4' A site+pecific LEP clause will allow minor Brceedanceg of the LEP Height of Building control lor plant and
lift overruns only,

P5, Building C is to lre a nraxinrum of 4 storey$,

F6' Buildirrg D is tc be a maximum at 3 storeys with a 2 stqrsy etraet frgntage height to Hayberry Lane, The
third storey is lo be generally accommodated wilhin the roof form,

Slreel and Sids Selbaclrs Prcvisians

Pt, Building s€tbdcks must, al a minlmum, comply with lhe setbacks shown on the Site Lsyou! plan at Figure
1,

P2, The following minimum setbacks are required to Falcon Streel:

a, Bullding A is to be setback zero metres,

b, Building B i$ to be setback zerD melres,

c, Building C is to be setback 2 metres,

P3, The following minimum setbacks arc required from Hayberry Lane:

a. Buildings A and B are lo be setbact( from Hayborry Lane by A nretre$,

b, Building D is to b€ setback by 1,5 m€tr€s,

P4, The following minimum side setbecks are requircd to Sffi3 F€lcon Streel:

d, Building C is to be selbsck 4,5 metres,

b, Building D is to be selback 1,5 nlrtres,

P5' Bu'lding A is to be selback a Brinimum ot 6 mstres iom the existing c€ntreline of Alexsnder Lane,

3.26.3 Rcsidsntill Ap{rtnsnt Bullding Derlgn

Oblectlves

' Ensure thel tho rasidential apartment buildinge consider and are consistent wjth tha nipe design quality
principles within State Envircnmenlet Ptanning Palicy 65 - Design Quality ol Resirtential Flal bevelopmenl.

Ptovlslons

Pl, The residenlial apartnr€nt building deoign is subjccl to the raquir€m€ntg ol $tale Environmsntal planning
Policy 65 - Oesign Quality of Residential Flat Development including the Design Ouality principles and lhe
Apartrnent Design Guide,
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3.25.4 Slte Goverage

Objeclivas

. To ensure that development is balanced and in keeping with the optim$m capacily of the site scknowledging it3
unlque eize and loc€tion within ahe Cfows Nesl Slralegic Centre al the interface between busrnesg and
residenlial eones thal accommodates a nrir of building typologies,

c To achleve tppropriete bullding envelopes thgt ensure the development responds to its surrounding contexl
and provides appropriate open space afld landscaped qrea for residenls and visitor$,

Slle Coverage P rov I slon s

P1, The maximum site coverage forthis rlte is 6f%,

3.2.6.6 Gommunrl Open $prcr
Ob1'cclives

. To plovide high quEllty commufld opsn Fpace 6t ground level and on buildings with a rcasonsble level ol
outdoer amenity without reducing privacy to neighboilrang dwellings,

. To providc a lcvcl of communal open spacs com{nsn$urete yyith Aparlment t}E$ign Guidclinat that is mindful of
the site's unlque locstion and bullding typologler,

. To €nsurc commsnal op€n spacs is ueaable,

Communal Open Space Provislong

Pl' Communal op€n space is pmvlded in the locaUons shown on the Site Layout Plan at Flgure 1 ,

P2' Communal open spa0e can be provided on the Building B rcofiop only if the space i$ designed such that
thero it no potcntial lor ovcrlooking inio privale opsn spaca and its location will not create aoy noise iseuos
for sunounding d$iellings,

t.2.5J lrndrcrped Alcs

ObJccllver

. To rnsufie that landscaping is ueed lo provide epproprirte emeniiy for dcvtlopment and sonsn ths appearancc
o{ buildings and thoir interfacs with thc neighbouring dwellingc and lhe public domain,

. To provide a lsvel of landrcaped ar€a comnlgn6urat€ with Aparlnunt Design Guidclines ihat is mindful ol the
sate'B unique locatlon rnd buildlng typologles,

Lan d s ca pe d Arsa ProyJclonr

P1, Thc minimum landscaped area for the siie is 20%

3.2.5J Trellic, Accecc rnd Perking

Oblocttvct

. To regulate traffic movemente end rpducs cong€Btion on Falcon Slreet,

o To ensure that vehlculal aooess is safe for motorists and pede$trians,

r To facilltrte road $adBnlng Elong AlexendEr Lene,

. To lacilitgte road widrning and thq prgvisioq of a sharsd way along Haybony streoi.

r To create a gefr. acccegible and sharsd lancway nclwork,

r To provlde apptoprlate amount of basement parklng spaces hr resldentB, vlsltors and staff
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Traffic, Access and Parhing Proyislons

P1, Vohrcular accees to the sile must be from Alexander Lane and be located as far as practicable fonr Falcon
St/ee't.

To facililate vehicular access fronr Haybery Lane, Alexander Lane is ts be widen€d to allow tor the
provision of lweraray traffic between Falcon Street and Hayberry Lane,

Provide orr€ite parking. itrcluding visitor parking at the maxim$m rates stated in the table below:

Developrnent Type Maxirnum Parking Rate

Studioil bedroonr 0,5 space/dwg

2 ar more |redroonr 1,0 $pace/dwg

Visiior 0,25 space/dwg

Non - Residential uso I space/60sqnr non-residontial GFA

P4, On+ite car padting provision srgnificantly below nraximum rales specified in the table above will only be
considercd if the proposed developnpnt has good acce$s to public transport due to the inlpact {hat unmel on-
site pqrking damand may have on surrounding residential streets, il viable alternetiv€ trensport modes are not
availsble.
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h-xecr:ted a$ an agyeement

Executed for and on behalf of North
Sydney Council by its authorised
delegate in accordance with a resolution
of the Council dated [insert aa4: | ,l I gg lZbZ I

Witness

L. noo* ,ftsegtS

Name of Witness

Executed by GN Land Pty Limited
ACN 630 395 961 in accordance with
section 127 of Ihe Corporations Act 2001
(Cth) by:

Signature of Director

Print name of Director
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Sig nature of Director/Secretary

'.} 
F,.T EN. DAVID. .CAMF€E!:L

NLS\NLS\75827443\2

Print name of Director/Secretary

Page 40 of 46

Version: 1, Version Date: 17/08/2021
Document Set ID: 8608588



Annexure A Plan showing Land and Works
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Annexure B Draft Explanatory note

Explanatory Note

Exhibition of draft Voluntary Planning Agreement
Lot 33 Section 3 DP 1720, Lot 32 Section 3 DP 1720, LotXDP 407774, Lot Y DP 407774, Lot

A DP 377050, Lot 26 Section 3 DP 1 720, and Lot 25 Section 3 DP 1720, known as 27-57
Falcon Street, Crows Nest. EnwTo nmental Planning & Assessme nt Regulation 2000 (clause

25E)

Planning Agreement

The purpose of this Explanatory Note is to provide a plain English summary to support the
notification of a draft voluntary Planning Agreement (the Planning Agreement) under
Section 7.4 of the Environmental Planning and Assess ment Act /929 (the Act).

The Planning Agreement will require the provision of both monetary and in-kind contributions to
community infrastructure in the St Leonards / Crows Nest precinct in connection with a
proposed change to provisions of the North Sydney Local Environmental PIan 2073 (NSLEP
2013). The contributions include:

(a) The dedication of the Dedication Land to Council for pedestrian pathways, including
embellishment of that land; and

(b) $8OO,OO0 in monetary contributions towards the upgrade of Hume Street Park or public
open space within the North Sydney Local Government Area.

The total value of the public benefit to be provided under the Planning Agreement has been
calculated at $1,130,000.00, including apportionment of 35% of the embellishment works cost
as providing a public benefit.

This Explanatory Note has been prepared jointly between the par(ies as required by clause 25E
of lhe Environmental Planning and Assess ment Regulation 2000 (the Regulation).

This Explanatory Note is not to be used to assist in construing the Planning Agreement.

Parties

CN Land Pty Limited (the Developer) made an offer to North Sydney Council (Council) to enter
into a voluntary Planning Agreement, in connection with Planning Proposal 6/19 relating to the
subject land.

Description of subject land

The land to which the Planning Agreement applies is described as Lot 33 Section 3 DP 1720,
Lot 32 section 3 DP 1720,LolxDP 407774, Lot Y DP 407774, Lot A DP 377050, Lot 26
Section 3 DP 1720, and Lot 25 Section 3 SP 1720, known as 27-57 Falcon Street, Crows Nest
(the Land).

Description of the Planning Proposal to which the Planning Agreement
applies

The Planning Proposal seeks to amend the NSLEP 2013 to:

(a) change the Land Zoning Map by rezoning the Land to be R4 High Density Residential;

(b) increase the maximum building height limit to 14.5m for part of the Land and to 21mfor
part of the Land;
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(c) increase the maximum FSR for the Land to 1 .85:1;

(d) delete the minimum non-residential FSR of 0.5:1 applying to the Land;

(e) amend Schedule 1 Additional permitted uses of LEP 2013 to permit the use of retail
premises on the Land with development consent; and

(f) include a site specific provision in Part 6 Division 3 of LEP 2013 to allow minor
exceedances to the Height of Building control to facilitate access to roof/lift overrun.

Summary of Objectives, Nature and Effect of the Planning Agreement

Monetary Contribution

The Planning Agreement requires a monetary contribution in the amount of $800,000 to be

applied towards increased space opportunities

Land

The Planning Agreement requires dedication of 129 sqm of land adjacent to Alexander Lane
and 245 sqm of land adjacent to Hayberry Lane (the Dedication Land) to create a new public
pedestrian footpath as well as associated public domain, landscaping and traffic calming
measures.

Works

The Planning Agreement requires embellishment works on the Dedication Land to upgrade and
improve pedestrian access and amenity.

Sections 7 .11,7 .12 and 7.24 of the Act

The Planning Agreement does not exclude the application of sections 7.11,7 .12 or 7.24 of the
Act to the Development. This means that contributions will continue to be payable for the
Development under those provisions. The Planning Agreement does provide that a review of
the contributions to be made under the agreement will occur if a Special lnfrastructure
Contribution is payable for the development under section 7 .24 of the Act. Any change required
to the Planning Agreement as a consequence of that review will be exhibited in accordance with
the provisions of the Regulation.

Assessment of the Merits of the Planning Agreement

How the Planning Agreement Promotes the Objects of the Act and the public interest

The draft Planning Agreement promotes the following objectives of lhe Environmental Planning
and Assessment Act 1979:

r Promotes the social and economic welfare of the community and a better environment
by the proper management, development and conservation of the State's natural and

other resources (section 1.3(a)).

. Promotes the orderly and economic use and development of land (section 1.3(c)).

. Promotes good design and amenity of the built environment (section 1 3(g)).

The draft Planning Agreement promotes the public interest by requiring the provision of public

domain improvements that will benefit existing and future residents and workers of the St
Leonards / Crows Nest Area.
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The Planning Purposes served by the Planning Agreement

The Planning Agreement provides for monetary contributions that will enable the Council to
provide adequate public amenities for new development in the area as well as increased space
opportunities.

The Planning Agreement will require the developer to provide funds for the acquisition,
embellishment and maintenance of public open space. The proposed amendments to NSLEP
2013 are consistent with the St Leonards / Crows Nest Planning Study and other strategic plans

applying to the Land. The proposed development anticipated by the Planning Proposal will;

. Contribute to housing demand and targets identified,

. Provide housing in close proximity to public transport,

. Deliver significant public domain improvements including active street frontages and

high quality public domain, and

o Contribute to the rejuvenation of Crows Nest by encouraging and supporting
development activity.

How the Planning Agreement promotes the objectives of the Local Government Act 1993
and the elements of the Gouncil's Charter

The Planning Agreement is consistent with the following purposes of the Local Government Act
1993:

o to facilitate engagement with the local community by councils, councillors and other
persons and bodies that constitute the system of local government; and

r to provide for a system of local government that is accountable to the community and

that is sustainable, flexible and effective.

The provision of public benefits under the Planning Agreement, consistent with the St Leonards
/ Crows Nest Planning Study and the exhibition of the Planning Agreement are consistent with
the following guiding principles for councils set out in section 8A of the Local Government Act
7993 (which has replaced the Council's Charter):

o Councils should provide strong and effective representation, leadership, planning and

decision making.

. Councils should carry out functions in a way that provides the best possible value for
residents and ratepayers.

. Councils should plan strategically, using the integrated planning and reporting
framework, for the provision of effective and efficient services and regulation to meet the
diverse needs of the local community.

o Councils should manage lands and other assets so that current and future local

community needs can be met in an affordable way.

. Councils should work with others to secure appropriate services for local community
needs.

Councils should act fairly, ethically and without bias in the interests of the local
community.

Councils should consider the long term and cumulative effects of actions on future
generations.

a
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a Council decision-making should be transparent and decision-makers are to be

accountable for decisions and omissions.

. Councils should actively engage with their local communities, through the use of the
integrated planning and reporting framework and other measures.

Whether the Planning Agreement Conforms with the Council's Capital Works Program

The Planning Agreement offers contributions that will enable the Councilto provide and

embellish new public open space areas, the need for which will be created by the Development,
and will improve pedestrian amenity in the vicinity of the Development. The Planning Agreement
will enable Council to provide for the current and future open space needs of the local

community.

Whether the Planning Agreement specifies that certain requirements must be complied
with before a construction certificate, occupation certificate or subdivision certificate is
issued

The Planning Agreement requires:

Contribution Timing

50% of the monetary contribution to be paid

to Council
Prior to the issue of a Construction Certificate
for above-ground works

50% of the remaining monetary contribution
to be paid to Council

Prior to the issue of an Occupation Certificate
for the Development

Completion of embellishment works and

dedication of the Dedication Land

Prior to the issue of an Occupation Certificate
for the Development
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